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THE CIVIL LITIGATOR

Combating Bad-Faith Litigation Tactics
With Claims for Abuse of Process

by Matthew Spohn

Most civil litigators will at some time encounter bad—ﬁzit/y litigation tactics. When adversaries barrel past Rule
11 and inflict monetary harm, a claim for abuse of process must be considered. This article examines the torts
boundaries and time limitations to help attorneys properly counsel their clients about their options and the risks

of questionable litigation tactics.

client has purchased a large tract of land from a local landown-

er, and over the past several years has spent millions of dollars
to ready the land for an attractive mixed-use development. Just af-
ter a local newspaper runs an article describing the client’s negotia-
tions with potential business tenants and optimism at obtaining its
final financing from the bank, the client is served with a lawsuit
started by the prior landowner. The prior landowner claims she was
fraudulently induced into selling the land because the client made
various verbal promises about how it would use the land and never
intended to follow through on those promises. The prior owner
makes a claim for rescission of the land sale and files a notice of /s
pendens with the county recorder, announcing to all the world that
the client’s title to the land is in dispute. The client’s business ten-
ants learn of the suit and the notice and back out of their deals, and
the bank suspends financing. The development is put on hold,
costing the client hundreds of thousands of dollars in additional
expenses and jeopardizing the millions that already have been in-
vested in the development.

Settlement negotiations begin, but the former landowner will
not settle for less than seven figures, which is much more than the
land’s purchase price. The litigator considers filing a motion to dis-
miss and seeking sanctions under Rule 11, but realizes she has al-
most no chance of success, because the landowner has stated a
claim and the judge is unlikely to find the suit is completely base-
less.

A year later, the practitioner obtains summary judgment for the
client and, a year after that, wins the appeal. The client is thrilled
and the development has resumed, but now the client wants to re-
coup all damages resulting from the lawsuit. After doing research,

Imagine that a civil litigator is representing a developer. The

the practitioner discovers that there might be a claim for abuse of
process, because it appears that the landowner was advancing a
weak claim and filing a notice of /is pendens at a time calculated to
cause maximum disruption to the development, while advancing
an extortionate settlement demand. However, the statute of limi-
tations ran out while the lawsuit was pending.

In the hope of preventing this scenario, this article discusses the
tort of abuse of process and examines the current debate about its
First Amendment implications. The article also analyzes the tort’s
potential applications and important statute of limitations consid-
erations. With this information in mind, Colorado lawyers can ful-
ly appreciate this tool for combating bad-faith litigation, and avoid
getting on the wrong end of it.

Remedies for Bad-Faith Civil Litigation

As the law stands today, an attorney confronted with any adver-
sary’s bad-faith civil litigation tactics has three tools at his or her
disposal: (1) Rule 11 and related procedures and sanctions; (2) a
tort claim for malicious prosecution; and (3) a tort claim for abuse
of process. Each of these options has a different use and applica-
tion depending on the situation and the goal to be achieved.

Rule 11 and Related Rules and Statutes

When presented with the issue of bad-faith litigation tactics,
many practitioners first think of Rule 11 of the Federal or Colo-
rado Rules of Civil Procedure. Each rule contains prohibitions on
filing pleadings without a factual or legal basis or with an improper
purpose. On motion by a party or on the court’s initiative, a litigant
and/or an attorney may be sanctioned for violating the rule.?
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Though sanctions can be compensatory, making the defendant
whole for the expenses incurred by the bad-faith conduct,? in prac-
tice sanctions usually are limited to an award of attorney fees in-
curred as a result of the violation; a penalty to be paid to the court;
or some non-monetary sanction, such as remedial education.’®
Colorado statutory law also allows awards of attorney fees for liti-
gation activity that is “substantially frivolous, substantially ground-
less, or substantially vexatious.”*

These devices are primarily useful to deter bad-faith litigation
conduct. If a litigant or attorney nevertheless persists in bad-faith
litigation tactics, these devices usually will not provide compensa-
tion to the aggrieved party beyond an award of attorney fees.

Malicious Prosecution

Malicious prosecution traditionally was a tort aimed at malicious
criminal prosecution. Although it has been expanded to address
civil litigation conduct, it is still limited by its roots. The elements
of the tort are: (1) the defendant contributed to bringing a prior
action against the plaintiff; (2) the prior action ended in favor of
the plaintiff; (3) lack of probable cause for the prosecution; (4) mal-
ice; and (5) damages.® The first two elements are self-explanatory.
As to the third, lack of probable cause is lack of a good-faith belief
that the litigation has a factual or legal basis;® one can lose a lawsuit
but still have had probable cause to initiate it. The subjective ele-
ment of malice sometimes may be inferred from the lack of proba-
ble cause, but the reverse can never be true.”

Though the tort of malicious prosecution allows the recovery of
consequential and punitive damages that are unavailable under
Rule 11,8 the tort is limited in its scope in two important ways
when applied to bad-faith civil litigation conduct. First, the re-
quirement that the prior legal action be factually or legally baseless
limits the tort to rare scenarios that also are subject to Rule 11 de-
terrence and sanctions. Given the muddiness of the facts of a case
and the ambiguities of case law, it can be difficult to prove that a
prior legal action was completely without merit.

Second, the tort is limited by its requirement that the prior pro-
ceeding was terminated in favor of the party asserting malicious
prosecution; many legal proceedings are settled or terminated
without a clear winner or loser. Thus, litigants faced with conduct
potentially qualifying as malicious prosecution are forced to spend
the time and funds to bring that litigation to a favorable conclu-
sion before bringing another suit to recoup the damages caused by
the prior litigation. Most litigants do not have the resources or the
patience for such a battle plan.

Abuse of Process
The tort of abuse of process serves to fill in the gaps left by Rule

11 and malicious prosecution.” The elements are: (1) an ulterior
purpose in the use of judicial proceedings; (2) willful actions in the
use of process that are not proper in the regular course of a pro-
ceeding; and (3) damages.!? Each of these elements is addressed
below, along with an additional element—lacking a basis and
brought to harass—that may be required when alleging that the
filing of a lawsuit was an abuse of process.

Ulterior Purpose
The ulterior purpose usually is “some form of extortion” or other
“coercive goal.”!! In practice, this is not substantially dissimilar

from the improper purpose that is an element of a Rule 11 viola-
tion or the malice that is an element of malicious prosecution.
However, Colorado courts have not addressed how much of an ul-
terior purpose is required—whether it must be the primary pur-
pose, or whether it may be one of several purposes.?

Improper Use of Process

An ulterior motive alone is not enough to establish liability—
the motive must animate some improper use of a lawsuit or legal
process “to accomplish a coercive goal [that] is not the intended le-
gal purpose of the process.”3 In other words:

[i]f the action is confined to its regular and legitimate function

in relation to the cause of action stated in the complaint[,] there

is no abuse, even if the plaintiff had an ulterior motive in bring-
ing the action or if he knowingly brought suit on an unfounded
claim.™
Though an improper motive sometimes can be inferred from the
improper use of process, the reverse is never true—"an improper
use cannot be inferred simply from an improper motive.”?®

For there to be improper use of process, legal process must first
be involved. This has rarely been an issue in Colorado cases, but
the Colorado Court of Appeals has held that the tortious conduct
must have some “contact with a judicial forum,” and that the use
of a nonjudicial administrative forum is outside the scope of the
tort.1® Consistent with this framework, as discussed below, courts
have affirmed that a lawsuit, rep/evin proceedings, and /is pendens
procedures all qualify as legal process. Courts in other jurisdictions
also have recognized that the procedures for attachment, execution
of judgment, garnishment, and subpoenas qualify as legal process.!”

Once it is established that legal process was involved, it must be
proved that the process was misused. Colorado courts have recog-
nized several improper uses of process, and those cases help illus-
trate the varied application of the tort. The seminal case in Colo-
rado concerned an equipment lease where, at its termination, the
lessee could purchase the equipment for one dollar.!® At the end
of the lease term, however, the lesssor brought a replevin action to
recover the equipment, with a demand that the lessee pay $493 for
the value of the equipment; that action was abandoned and re-
placed with another replevin action demanding $2,000. To avoid
having its business disrupted with the seizure of the equipment,
the lessee paid the lessor $2,000 in a cash settlement that included
a release of the lessor.

The lessee prevailed, though, in its subsequent action for abuse
of process. On appeal, the Colorado Court of Appeals found that
the lessor had misused process because it used its rep/evin actions:

not as a means to regain the subject equipment, but as a way of

forcing [the lessee] to pay a sum not required by the contract be-
tween the parties and to agree to release [the lessor] of all liabil-
ity for its actions.!?

Another case illustrating misuse of process arose from a
landowner’s negotiations to sell his land. The defendant, Salstrom,
made several offers to buy the land but none was accepted. When
the landowner entered into an agreement to sell his land to a third
party, Salstrom filed suit, claiming he had a prior agreement with
the seller. He filed a notice of /is pendens on the property.2’ The sale
to the third party fell through as a result, and the landowner sued
Salstrom for abuse of process. The jury’s verdict in favor of the
landowner was affirmed on appeal, because the evidence showed
that Salstrom had no prior purchase agreement with the landown-
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er, and the notice of /is pendens was filed to prevent a sale to anoth-
er party and to coerce the landowner into accepting Salstrom’s pri-
or offers.2!

Another illustrative case concerned an improper filing of a law-
suit. The case arose from a dispute between the licensor and li-
censee of software, where the licensor alleged that the licensee was
attempting to transfer software to third parties in violation of its
license agreement. After settlement negotiations failed, the licens-
ee initiated a declaratory judgment action against the licensor in
Oklahoma. The Oklahoma court dismissed the action for lack of
personal jurisdiction over the licensor, and the licensor sued the li-
censee in Colorado alleging, among other things, that the licensee
abused process by suing in Oklahoma. The court found for the li-
censor on its claim for abuse of process and the judgment was af-
firmed on appeal. The appellate court reasoned that there was suf-
ficient evidence to find that the licensee filed suit in Oklahoma
without any valid argument for jurisdiction. This was done not to
seck the relief requested in the lawsuit, but rather to require the li-
censor to spend money litigating in an inconvenient forum and
thereby force the licensor to abandon its attempt to enforce its li-
cense agreement.??

In contrast, an ulterior purpose without attendant misuse of
process is not sufficient to create liability. For instance, even where a
court assumed as true the allegations that neighbors living near a
dog kennel had the ulterior motive of removing the kennel from
their neighborhood, their noise complaints to animal control offi-
cials under a local ordinance resulting in convictions of the offend-

er could not constitute an abuse of process because the neighbors
were using the complaint process in the manner in which it was
intended—to address actual noise complaints.?? If the convictions
eventually forced the kennel to relocate, that was a legitimate sec-
ondary effect of the appropriate use of the noise ordinance.

Other jurisdictions have recognized claims for abuse of process
when:

 multiple subpoenas are issued in a manner designed to disrupt
the opponent’s business2*

» one wrongfully seeks to enjoin another from doing something
he or she was legally entitled to do?

e one seeks an injunction against a competitor for marketing
purposes based on misstatements of facts?

e one has a receiver appointed over a company to coerce a set-
tlement and obtain unauthorized discovery?’

» one files a baseless mechanic’s lien against a lessor to coerce the
lessor into pressuring its lessee to pay a debt owed to the party
filing the lien 28

« one fraudulently pursues garnishment and ejectment proceed-
ings.?

Some courts have allowed abuse of process claims to proceed
based on allegations that discovery procedures were abused in liti-
gation. Arizona and Tennessee appellate courts have allowed such
claims to proceed when the alleged improper motives were to in-
crease the opponent’s legal fees,* to harass the opponent or weak-
en the opponent’s resolve to pursue the case,*! or to put informa-
tion in the public domain that would damage the opponent’s repu-
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tation.3? Such an expansion of the tort may provide the opportuni-
ty for abuse, because almost any litigant could potentially allege
(but would have difficulty proving) that its opponent is improperly
using discovery requests to increase the cost and burden of litiga-
tion. When the only claimed damages are increased attorney fees,
such a claim would duplicate the civil procedure provisions allow-
ing awards of attorney fees for discovery abuses.33 However, when a
litigant is genuinely using discovery in improper and abusive ways,
the tort provides a backstop when the court is unwilling to assert
its Rule 11 powers.

Damages

Damages are an essential element of the tort of abuse of process.
If a party is lucky enough to have avoided any damages from an-
other’s misuse of process with an ulterior purpose—or if the plain-
tiff cannot prove the damages he or she suffered—there can be no
liability.3* Two cases involving equally egregious abuses of the /s
pendens procedure, but coming to very different conclusions, illus-
trate this requirement. In one, the plaintiff proved that a potential
buyer learned of the /is pendens filing and, as a result, backed out of
a sale agreement. The plaintiff recovered on his claim.3* In another,
there was no evidence of a sale being frustrated by the improper /s
pendens, no evidence of the costs incurred in removing the Zs pen-
dens, and no market evidence from which it could be inferred that
the property lost value as a result of the /s pendens. The plaintiff

could not recover.3¢

Colorado courts have not explicitly addressed what damages are
recoverable for abuse of process. However, the Colorado Supreme
Court has held that for economic torts—which likely would in-
clude abuse of process—a plaintiff may recover those damages that
are “the natural and probable result of the injury sustained by virtue
of the tortious act,” provided they are proximately caused by the
tortious conduct and are reasonably ascertainable.3” Those conse-
quential damages may include attorney fees incurred in defending
a prior lawsuit or proceeding that amounted to an abuse of
process.3® However, in language that arguably is diczum, the Colo-
rado Supreme Court has cautioned that a plaintiff “cannot recover
attorney fees incurred in bringing the malicious prosecution or
abuse of process action itself.”3? Courts have even allowed recov-
ery of non-economic damages for emotional distress, humiliation,
and the like when a claim for abuse of process also supports a valid
claim for intentional infliction of emotional distress.*> Because

abuse of process is an intentional tort, punitive damages are avail-
able.4

Lacking a Basis and Brought to Harass

In some cases, a cause of action for abuse of process may require
an additional element—a showing that the challenged legal process
was “lacking any reasonable basis in fact or law and brought pri-
marily to harass or to improperly deter another’s legitimate activi-
ties.”*2 However, courts are not in agreement as to precisely which
cases require this additional element.

This additional element for an abuse of process claim arose out
of the Colorado Supreme Court’s decision in Profect Our Moun-
tain Environment, Inc. v. District Court (POME), where a citizens’
group filed suit to overturn a county board’s rezoning of land for a
development. The citizens’ group lost its suit, and the developer ini-
tiated a second action, claiming that the citizens’ group’s lawsuit
had been an abuse of process.®

On appeal, the Court focused on the citizens’ group’s defense
that its lawsuit had been protected by the constitutional right to
petition the government, as developed through the federal Noerr-
Pennington doctrine. The Court agreed with the group, holding
that the act of filing a lawsuit is constitutionally protected from
claims of abuse of process unless the lawsuit was a “sham” (meaning
it was baseless in fact or in law), was brought to harass or to fur-
ther some other improper objective, and had the capacity to ad-
versely affect the victint's legal interests.**

If confined to this scenario—the filing of a lawsuit challenging
governmental activity—the holding of POME would not be con-
troversial. Just two years later, though, the Colorado Supreme
Court applied its holding to another case where it was alleged that
a group abused process by filing a lawsuit challenging the election
of the directors of their rural electric cooperative.* Though ar-
guably affecting some public rights, the challenged suit was not as
clearly an example of petitioning activity as the one in POME.
Nevertheless, without discussion, the Court applied its sham re-
quirement to the plaintiff’s abuse of process claim.*

Perhaps because of the uncertain limits to POME’s holding,
Colorado courts began speculating whether it applied to any abuse
of process claim, effectively adding a fourth element to the cause of
action.*” To date, however, Colorado case law does not support that
proposition. Currently, it is clear that POME'’s holding—requiring
a showing that the process is a sham devoid of factual or legal basis
and brought for an improper purpose—can be applicable only
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48

when the allegedly abused process is “the very filing of a lawsuit.
Indeed, every reported Colorado case applying the POME holding
fits this factual scenario.”” Therefore, POME’s required showing of
baselessness and improper purpose does not apply in cases where
other processes—filing a notice of /is pendens, seeking an injunc-
tion, filing a mechanic’s lien, or the like—are involved. The only un-
certainty is whether POME is limited to cases where the challenged
lawsuit relates to public matters rather than a purely private dispute;
though some courts have acknowledged scholarship arguing this
limitation, no court has squarely addressed it.”°

Comparison to Rule 11 and Malicious Prosecution

The tort of abuse of process serves an important role in Colo-
rado law. First, it reaches beyond the bounds of Rule 11 and mali-
cious prosecution by targeting litigation conduct that may have
some basis in fact or law but constitutes a misuse of the available
legal process. Second, the tort allows a party to take action with-
out waiting until the underlying process or litigation has terminat-
ed; the cause of action is ripe as soon as the process is abused and
the damages are cognizable. Thus, bad-faith litigation tactics may
be combated in the same action by a counterclaim or in another
parallel action, allowing both parties’ grievances to be addressed
and adjudicated in a more timely manner.

The torts of abuse of process and malicious prosecution shade
into each other somewhat when the allegedly abused process is the
filing of the lawsuit. In that instance, a party bringing a claim for
abuse of process or malicious prosecution must prove that the law-

suit was baseless, at least if the claim involves public rather than
purely private matters. Nevertheless, the Colorado Supreme Court
has declined to follow New Mexico’s lead in combining the torts
of malicious prosecution and abuse of process®! and abuse of
process still is available, with the important advantage that the pri-
or lawsuit need not be terminated favorably before the claim can
be asserted. In that instance and especially when other process is
abused, the tort of abuse of process “serves an important role by fill-
ing the gap previously left open by malicious prosecution.”*?

Defenses

Claims for abuse of process are primarily defended with the al-
legation that the elements of the tort have not been satistied. How-
ever, two affirmative defenses—the statute of limitations and the
litigation privilege—also are available.

Statute of Limitations

The statute of limitations for abuse of process claims is two
years.”> Colorado courts have not specifically addressed when a
cause of action for abuse of process accrues, but causes of action for
analogous torts of negligence, breach of fiduciary duty, and legal
malpractice accrue when a plaintiff learns facts that would put a
reasonable person on notice of the general nature of the damage
and that the damage was caused by the wrongful conduct of the
defendant.>* A review of case law from other states indicates a gen-
eral trend of finding that the statute of limitations for abuse of
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process runs “from the termination of the acts [that] constitute the
abuse complained of, and not from the completion of the action
[from] which the process issued.”> Given the life of most litiga-
tion matters, this means that parties who are the victims of abuse of
process cannot normally wait until the termination of the proceed-
ing from which the process issued to file suit. By that time, the
two-year limitations period may have expired.

This dynamic can create issues for litigants and their attorneys,
because a counterclaim or new suit for abuse of process may not be
a desired tactic while a lawsuit is pending, the outcome of that law-
suit is not yet known, and the new claim may increase the cost of
an already costly lawsuit. If a claim for abuse of process is not raised
during the lawsuit, though, it may no longer be available after its
completion.

Litigation Privilege

A party facing an abuse of process claim also may assert a de-
fense of “litigation privilege.” This privilege is based on the general
rule that “communications made in the course of judicial proceed-
ings ... are absolutely privileged if they bear a reasonable relation-
ship to the subject of inquiry.”*® Though previously applicable on-
ly in defamation or libel suits, the Colorado Court of Appeals has
expanded the privilege to apply to all tort liability based on the
communication.’’

No Colorado court has had occasion to analyze how the litiga-
tion privilege applies to claims for abuse of process. In Westfield

Development Company v. Rifle Investment Associates, the Colorado
Supreme Court approached the issue when it analyzed whether
the filing of a notice of /is pendens invoked the litigation privilege
for purposes of tort claims for intentional interference with a con-
tract, but declined to address whether the filing of the notice
could constitute an abuse of process because it had not been
briefed.8

Until Colorado courts definitively address the issue, it may be
reasonable to conclude that the litigation privilege should have on-
ly limited applicability to claims for abuse of process, because the
tort is predicated on litigation conduct, rather than statements
made in litigation.”® Though some courts in other jurisdictions
have purported to apply the litigation privilege to claims of abuse
of process,® courts have noted that, in most cases, its application
was unnecessary because the allegations failed to state a claim for
abuse of process in the first instance.®!

As an evidentiary matter, several courts have held that when a
party seeks to introduce into evidence statements by an opposing
party or his or her attorney to show the requisite ulterior purpose
for an abuse of process claim, those statements are not excluded
from evidence under the litigation privilege.% These courts reason
that the litigation privilege is meant to shield litigants from law-
suits alleging that their words themselves are injurious, but not to
shield litigants from statements that reflect an improper purpose
or acknowledge a misuse of process.%3 Colorado courts have not
considered such issues.
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Conclusion

On the one hand, the tort of abuse of process is a valuable tool
for combating bad-faith litigation tactics in appropriate circum-
stances. Litigation and its attendant enforcement procedures have
incredible power to inflict thousands or millions of dollars in costs
on an innocent party. When there is an indication that the power
of the courts was misused to cause such harm, the careful attorney
representing the victim should assess whether there is a cause of
action for abuse of process or one of its kin. Given the short statute
of limitations, prompt action may be required to preserve the vic-
tim's rights. An attorney can quickly go from hero to scapegoat af-
ter successfully defending a bad-faith case if he or she then is
forced to advise the client that the cause of action to recoup dam-
ages is now time-barred.

On the other hand, the ever-expanding scope of the tort high-
lights the need for great care in the use of legal process. An action,
such as filing a notice of /is pendens, filing for an injunction, execut-
ing on a judgment, or appointing a receiver, could avoid a Rule 11
motion but, if used improperly, could subject both the attorney and
client to liability for abuse of process. Good litigators frequently
speak in terms of leverage in lawsuits, but all lawyers must ensure
that such leverage is obtained only through the legitimate use of
process. Given the stakes, when the process is likely to cloud title or
stop work, for example, attorneys should be doubly careful to en-
sure the validity and propriety of the legal process they employ.
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38. See Lauren Corp. v. Century Geophysical Corp., 953 P.2d 200, 203
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(claim for abuse of process properly dismissed when there was no evidence
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award of non-economic damages caused by retaliatory lawsuit that sup-
ported claims for both abuse of process and outrageous conduct).

41. See CRS § 13-21-102(1)(a).

42. See Protect Our Mountain Env'’t, Inc. v. District Court (POME), 677
P2d 1361,1367,1369 (Colo. 1984).

43. Id. at 1363-64.
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P.2d 505,506 (Colo.App. 1992); Technical Computer Servs., Inc. v. Buckley,
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Abuse of Process, and the Noerr-Pennington Doctrine,” 67 U. Colo. L.Rew.
675,676,700 (1996).

51.14.

52.1d., guoting Getzoft, supra note 50 at 686.
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54. See Colburn v. Kopit, 59 P.3d 295,296-97 (Colo.App. 2002); Torrez
v. Edwards, 107 P.3d 1110, 1113 (Colo.App. 2004).
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adopt the “continuing violation” doctrine for tort statutes of limitations,
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Inc.,899 P.2d 258,262 (Colo.App. 1994).

56. MacLarty v. Whiteford, 496 P.2d 1071, 1072 (Colo.App. 1972).

57. See Buckhannon v. U.S. West Communications, Inc., 928 P.2d 1331,
1335 (Colo.App. 1996).

58. Westfield Dev. Co. v. Rifle Investment Assocs., 786 P.2d 1112, 1116-
18 and n.2 (Colo. 1990). The Court acknowledged its prior holding that
the filing of a notice of /s pendens could be actionable as malicious prose-
cution. Id. at 1118, citing Johnston v. Deidesheimer, 232 P.1113,1114 (Colo.
1925).

59. See Oren Royal Oaks Venture v. Greenberg, Bernbard, Weiss & Karma,
Inc., 728 P.2d 1202, 1208 (Cal. 1986).

60. See, e.g., Abraham v. Lancaster Community Hosp., 266 Cal.Rptr. 360.
377-78 (Cal. App. 1990).

61. See id. at 378; Oren Royal Oaks Venture, supra note 59 at 1208.

62. See Oren Royal Oaks Venture, supra note 58 at 1208; Baglini v.
Lauletta, 717 A.2d 449,455 (N.J.Super.Ct. Law Div. 1998) (collecting au-
thority).

63. See Baglini, supra note 62 at 455. W
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